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Applicant(s) 
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— The MAILING DATE of this communication appears on the cover sheet tfeneath the correspondence address-- 
Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE ^ MQNTH(S) FROM THE MAILING DATE 

OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed after SIX (6) MONTHS 
from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days wilt be considered timely. 

- If NO period for reply is specified above, such period shall, by default, expire SIX (6) MONTHS from the railing date of this communication . 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 

Status / / / 

M R^ponsive to communication(s) filed on / / 

QThis action is FINAL. 

□ Since this application is in condition for allowance except for formal matters, prosecution as to the merits is closed in 
accordance with the practice under Ex parte Quayle, 1 935 CD. 1 1 ; 453 O.G. 21 3. 

Disposition of Giaims 

Q^aimCs) /^^ 3 / 

is/are pending in the application. 

Of the above claim(s) is/are withdrawn from consideration. 

□ Cl3im(s) is/are allowed. 

B'^CIaim(s)- is/are rejected. 

□ Claim(s) is/are objected to. 

□ Claim(s) are subject to restriction or election 

requirement. 

Application Papers 

□ See the attached Notice of Draftsperson's Patent Drawing Review, PTO-948. 

□ The proposed drawing correction, filed on is □ approved □ disapproved. 

□ The drawing(s) filed on is/are objected to by the Examiner. 

□ The specification is objected to by the Examiner. 

□ The oath or declaration is objected to by the Examiner. 
Priority under 35 U.S.C. § 119 (aHd) 

□ Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 11 9(a)-{d). 

□ All □ Some* □ None of the CERTIFIED copies of the priority documents have been 

□ received. 

□ received in Application No. (Series Code/Serial Number) . 



□ received in this national stage application from the International Bureau (PCT Rule 1 7.2(a)). 

•Certified copies not received: . 

Attachrnent(s) 

Onpformation Disclosure Statement(s), PTO-1449. Paper No(s) □ Interview Summary, PTO-413 

0 Notice of Reference(s) Cited, PTO-892 □ Notice of Informal Patent Application, PTO-1 52 
□ Notice of Draftsperson's Patent Drawing Review, PTO-948 □ Other 
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DETAILED ACTION 



Claim Rejections - 35 JJSC § 102 



1. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless ~ 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or 
on sale in this country, more than one year prior to the date of application for patent in the United States. 

2. Claims 18-24 and 29-37 are rejected under 35 U.S.C. 102(b) as being clearly anticipated 
byBagby '953. 



3. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all obviousness 
rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

4. Claims 25-26 are rejected under 35 U.S.C. 103(a) as being unpatentable over Bagby '953 
in view of Brantigan '915. 

Bagby discloses in figures 1-11 a method for inserting a spinal implant across a disc space, 
substantially as claimed. However, Bagby does not disclose the method step of positioning a 
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sleeve, having an extension over a spinal distractor. Brantigan teaches in figure 4 a method of 
inserting a spinal implant comprising positioning a sleeve 33 over a spinal distractor (the drill), 
wherein the sleeve has an extension 23. It would have been obvious to one having ordinary skill 
in the art at the time that the invention was made that the sleeve having the extension as taught by 
Brantigan could be used to with the drill as disclosed by Bagby in order to use the sleeve to 
protect the vertebral bodies during drilling. The extension could be used to hold the sleeve in 
place during the drilling process. 

5. Claims 27-28 are rejected under 35 U.S.C. 103(a) as being unpatentable over the 
references as applied to claim 26 above, and ftirther in view of Froning. 

Froning teaches in figure 4 a method of inserting an implant 46 through a sleeve 31. It 
would have been obvious to one having ordinary skill in the art at the time that the invention was 
made that the implant as disclosed by Bagby could be inserted through a sleeve as taught by 
Froning in order to prevent damaging the implant during the insertion step. 

Response to Arguments 

6. Applicant's arguments with respect to claims 18-37 have been considered but are moot in 
view of the new ground(s) of rejection. 



Application/Control Number: 09/412,082 



Page 4 



Art Unit: 3764 



Conclusion 



7. Applicant's amendment necessitated the new ground(s) of rejection presented in this Office 
action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). Applicant is 
reminded of the extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
v^U expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1. 136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 

8. Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to Michael Brown whose telephone number is (703) 308-2682. 



M, Brown 



April 8, 2001 




Michael A. Brown 
Primary Examiner 



